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might have been avoided or, at least, identified at
an earlier stage. Work with senior management

to take advantage of lessons learned.

Regularly reassess and look for ways to
strengthen the board’s own risk management
oversight activities. Ensure the allocation of
responsibility among the board and board
committees covers the waterfront of risks.
Focus on the quality of risk management
oversight as part of board and board committee
self-evaluations. Consider the need for
competencies in critical company-specific risk
areas as part of the process of refreshing the

composition of the board.

Most important, don't hesitate to ask
the tough questions or request more
information of management or your

fellow board members.



Appendix

Flowcharts lllustrating the Application of the Standards of Review

A. Fiduciary Duty Cases: Business Judgment Rule Presumption
B. Fiduciary Duty Cases: Enhanced Scrutiny

C. Fiduciary Duty Cases: Controlling Stockholder Transactions
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Flowchart A
Fiduciary Duty Cases: Business Judgment Rule Presumption

(Assuming Corporation Has Exculpatory Charter Provision)

Decision approved by
majority of disinterested,
fully informed, and
uncoerced shares

Decision NOT approved by
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fully informed, and
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charter provision
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Flowchart B

Fiduciary Duty Cases: Enhanced Scrutiny
(Assuming Corporation Has Exculpatory Charter Provision)

Directors have initial burden to show they

acted reasonably

/\

Directors do NOT show they
acted reasonably

Directors show they
acted reasonably

T

Transaction has closed
(injunctive relief not possible)

Transaction has not closed
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==
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relief available)

r

be enjoined

Stockholder plaintiff has burden of
rebutting business judgment rule
presumption (see flowchart A)
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Flowchart C

Fiduciary Duty Cases: Controlling Stockholder Transactions
(Assuming Corporation Has Exculpatory Charter Provision)

Transaction NOT approved by
well-functioning special
committee OR disinterested, fully
informed, and uncoerced
majority of minority shares

Controlling stockholder and
conflicted directors have burden
of proving entire fairness — fai
price and fair pro

For other directors, stockholder
plaintiff has burden of rebutting
business judgment rule
presumption (see flowchart A)

Controlling stockholder stands
on both sides of the transaction
OR receives different treatment

than other stockholders

A 4

Transaction approved by well-
functioning special committee
OR disinterested, fully
informed, and uncoerced
majority of minority shares

Controlling stockholder does
NOT stand on both sides of the
transaction AND does NOT
receive different treatment than
other stockholders

Transaction approved by well-

disinterested, fully informed, and

on both approvals)

functioning special committee AND

uncoerced majority of minority shares
(and conditioned from the beginning

e fairness applies to controlling
kholder and conflicted directors,
stockholder plaintiff has burden of
ving lack of entire fairness — unfair
rice and/or unfair process

For other directors, stockholder
plaintiff has burden of rebutting
business judgment rule
presumption (see flowchart A)
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